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INTRODUCTION TO TRIBAL RESERVED RIGHTS

• MAY EXIST ON OR OFF THE RESERVATION

• APPLY TO SURFACE AND GROUNDWATER

• EXIST AND ARE REGULATED UNDER FEDERAL LAW

• ARE NOT LOST THROUGH NON-USE

• MAY BE RECOGNIZED BY A TREATY OR EXECUTIVE ORDER
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TWO SEMINAL CASES ARE THE BASES FOR 
THESE RIGHTS

• WINTERS V. UNITED STATES, 207 U.S. 564 (1908).

• WINANS V. UNITED STATES, 198 U.S. 371 (1905).
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WINTERS V. U.S.

• SETTING ASIDE OF RESERVATION LAND IMPLICITLY INCLUDED WATER RIGHT FOR 
AGRICULTURE

• CANONS OF CONSTRUCTION UTILIZED
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WINANS V. U.S.

• TREATY FISHING RIGHTS UNDER STEVENS TREATY AT ISSUE

• PRIVATE PROPERTY OWNERS HAD TO ALLOW NATIVE FISHERS TO CROSS THEIR 
LAND TO ACCESS USUAL & ACCUSTOMED AREAS

• PRIVATE PROPERTY OWNERS COULD NOT TAKE ALL THE FISH RUNNING 
THROUGH A STREAM BY USE OF A STATE-LICENSED FISH WHEEL
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WINANS V. WINTERS

WINANS
• APPLIES WHERE TREATY OR 

EXECUTIVE ORDER RECOGNIZES PRE-
EXISTING USES

• RIGHTS HAVE A PRIORITY DATE OF 
TIME IMMEMORIAL

WINTERS
• APPLIES WHERE TREATY OR 

EXECUTIVE ORDER RECOGNIZES THE 
RIGHT TO ENGAGE IN A NEW USE 
(E.G., AGRICULTURE FOR NON-
FARMING TRIBE)

• PRIORITY DATE IS THE DATE OF THE 
RESERVATION
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TRIBAL INSTREAM FLOW RIGHTS IN 
WASHINGTON

• TREATY RIGHT TO FISH IN USUAL AND ACCUSTOMED AREAS AS RECOGNIZED IN 
THE BOLDT DECISION AND AFFIRMED IN THE CULVERTS CASE

• SIMILAR RIGHTS EXIST UNDER THE TREATIES FOR WATER TO SUPPORT HUNTING 
AND GATHERING

• NON-TREATY TRIBES MAY HAVE SUCH RIGHTS ON THE RESERVATION PURSUANT 
TO THE EXECUTIVE ORDER CREATING THE RESERVATION
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RELEVANCE OF STATE INSTREAM FLOW RULES

• MOST TRIBES VIEW THESE RULES AS SET TOO LOW TO ADEQUATELY PROTECT 
FISHERIES

• YET THESE STATE LAW RULES PROVIDE A MODICUM OF PROTECTION AND 
SOMETIMES ENOUGH COMFORT TO ALLOW A TRIBE TO PUT OFF SEEKING A 
QUANTIFICATION OF THEIR RIGHTS THROUGH THE COURTS
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WINTERS RIGHTS

• LOOK TO PURPOSES OF THE RESERVATION OF LAND

• CONSTRUED VERY BROADLY
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MULTIPLE PURPOSES AND RIGHTS

• TRIBES MAY HAVE FARMING AND INSTREAM FLOW RIGHTS
• E.G., COLVILLE CONFED. TRIBES V. WALTON, 647 F.2D 42 (9TH CIR. 1981).
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RESERVATIONS FOR FARMING PURPOSES

• PRACTICABLY IRRIGABLE ACREAGE IS THE MEASURE OF THE IRRIGATION RIGHT:
1. AMOUNT OF LAND PHYSICALLY CAPABLE OF SUSTAINED IRRIGATION
2. IRRIGABLE AT A REASONABLE COST
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INSTREAM FLOW RIGHTS FOR FISHING, 
HUNTING, & GATHERING

• AMOUNT NECESSARY TO SUPPLY THE TRIBE WITH A MODERATE LIVING
• U.S. V. ADAIR, 723 F.2D 1394, 1414-15 (9TH CIR. 1983) (ADAIR II).

• SHOULD BE READ TO HAVE A WATER QUALITY COMPONENT CONSISTENT WITH
THE CULVERTS CASE.
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TRANSFERABILITY

• CONSUMPTIVE RIGHTS MAY BE TRANSFERRED TO NON-INDIANS IN SOME 
CIRCUMSTANCES

• INSTREAM FLOW RIGHTS MAY NOT BE TRANSFERRED
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CHANGE OF USE

• MOST COURTS HAVE HELD THAT TRIBES MAY CHANGE THE USE OF 
CONSUMPTIVE RIGHTS

• INSTREAM FLOW RIGHTS CANNOT BE CHANGED TO DIFFERENT USES
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FURTHER READING
• WINTERS V. UNITED STATES, 207 U.S. 564 (1908)

• WINANS V. UNITED STATES, 198 U.S. 371 (1905)

• AGUA CALIENTE BAND OF CAHUILLA INDIANS V. COACHELLA VALLEY WATER DIST., 849 
F.3D 1262 (9TH CIR. 2017) (GROUNDWATER RIGHTS)

• COLVILLE CONFED. TRIBES V. WALTON, 647 F.2D 42 (9TH CIR. 1981) (ALLOTTEES, 
EXECUTIVE ORDERS, ON-RESERVATION INSTREAM FLOWS)

• U.S. V. ADAIR, 723 F.2D 1394 (9TH CIR. 1983) (ADAIR II) (MEASURE OF INSTREAM FLOW 
RIGHTS)

• U.S. V. ANDERSON, 736 F.2D 1358, 1362 (9TH CIR. 1984) (ALLOTTEES AND TRIBAL 
REACQUISITION)

• U.S. V. WA, 853 F.3D 946 (2017) (CULVERTS CASE)

• 1-19 COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 19.03[6] (GENERAL DISCUSSION)
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